DAMOND B INDUSTR ES, | NC
| BLA 94-275 Deci ded January 30, 1997

Appeal froma decision of the Mntana Sate Gfice, Bureau of Land
Managenent , decl ari ng unpatented mni ng cl ai ns abandoned and voi d.
MMC 53025(SD et al .

Afirned.

1 Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General ly--Mning d ai ns:
Rental or dai mMiintenance Fees: Shall Mner Exenption

A clai mant seeking a snall mner exenption fromthe
paynent of rental fees for mning clains | ocated on
National Forest |ands nust be under an approved notice
or a plan of operations issued under 36 CFR Part 228
on Aug. 31, 1993. If the clainant does not neet this
requi renent for an exenption, mning clains are prop-
erly decl ared abandoned and voi d where no rental has
been pai d before the deadl i ne date.

APPEARANCES.  (ber L. Torvik, Secretary, Danond B. Industries, Inc., for
appel | ant .

(PN ON BY ADM N STRATI VE JUDEE PR CE

Danond B. Industries, Inc., has appeal ed fromthe January 4, 1994,
decision of the Mntana Sate Gfice, Bureau of Land Managenent (BLMN),
decl aring ei ght unpatented mning clai ns abandoned and void for failure
to pay rental in the amount of $100 per claimor to qualify for exenption
frompaynent of rental fees because appellant's plan of operations had not
been approved by August 31, 1993. 1/ A though BLMfound that appel | ant's
pl an had been approved by the US “Forest Service on Novenber 22, 1993,
it also found that the approval had occurred too late to qualify for the
exenpt i on.

1/ The clains and serial nunbers are as follows: |DA (MM 53205(SD)),

Id I\b 2 (MMC 91465 (D)), Sewart Fraction (MM 91469(D)), Shirley A
ion (MM 99181(D)), Nng oer Fraction (MMC 99182(D)), S LVER

Q.EEI\I(MI\aClBBB?l(SD) S lver Qeen #1 (MM 133372(SD), and S LVER

QEEN #2 (MM 133373(9D).
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A provision of the Departnent of Interior and Rel ated Agenci es Appro-
priations Act for Hscal Year 1993 (the Act), P.L. 102-381, 106 Sat. 1378-
79 (1992), establishes that

for each unpatented mining claim mll or tunnel site on feder-
ally owned lands, inlieu of the assessnent work requirenents
contained in the Mning Law of 1872 (30 US C 28-28e), and the
filing requirenents contained in section 314 (a) and (c) of the
Federal Land Policy and Managenent Act of 1976 (FLPMY (43 US C
1744 (a) and (c)), each claimant shall, except as provided ot her-
wise by this Act, pay a claimrental fee of $100 to the Secretary
of the Interior or his designee on or before August 31, 1993
inorder for the claimant to hol d such unpatented mining cla m
mll or tunnel site for the assessnent year ending at noon on
Septener 1, 1993 * * *,

106 Sat. 1378. The Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

| npl enenting Departnental regul ations provided as fol |l ows:

Mning claimor site located on or before tober 5, 1992
A nonrefundabl e rental fee of $100.00 for each mning claim mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 OFR 3833.1-5(b) (1993).

The only exenption provided fromthis rental fee requirenent is the
so-called "snal | mner exenption,” available to clainants hol ding 10 or
fewer clains on Federal |ands who neet all the conditions set forth in
43 R 3833.1-6(a) (1993). Wdshburn Mning (., 133 | BLA 294, 296 (1995).

The regulations require that a claimant nust apply for the snal | mner
exenption by filing separate certificates of exenption on or before
August 31, 1993, supporting the clai ned exenption for each assessnent
year clained. 43 G/R 3833.1-7(d) (1993).

The snal | miner exenption was not intended to cover all miners who
held 10 clains or less, only those who were al ready actively engaged in
snal | scale mning or exploration. Thus, those claimng the exenption
were required to be operating under a notice or plan of operations and
produci ng between $1, 500 and $800, 000 i n gross revenue per year, or to
be engaged in active exploration. Because of the short tine period to
establish entitlenent to the exenption, fewinactive mners coul d reason-
ably expect to secure the necessary approval of their plans by the tine
the certification of their exenption was due.
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In publishing its regul ations, BLManticipated that nany snal |
mners would not be able to qualify for the exenption within the tine
required, and provided: "A clainant who owns 10 or fewer clains, mll
sites, or tunnel sites, and otherw se neets the requirenents of this sec-
tion, is not precluded frompaying the rental fee in addition to filing
for a snall mner exenption.” 43 (R 3833.1-6(a)(1) (1993). In publishing
this rul e, BLMexplained: "Such a paynent would ensure that clains wll
not be declared void should the snall miner status be denied for a partic-
uar claimant.” 58 FR 38190 (July 15, 1993). The instant appeal presents
a case in which the mner chose not to pay the rental fee and took the
risk that entitlenent to the exenption coul d be established by the critical
dat e.

[1] The specific requirenents wth respect for notices or plans of
operations are as foll ows:

(a) Inorder toqualify for an exenption fromthe rental
fee requirenents, a snall mner shall neet all the fol |l ow ng
condi ti ons:

* * * * * * *

(4 The mning clains shall be under:

(i) Qe or nore Notices or approved P ans of Qperations
pursuant to subparts 3802 or 3809 of this title; or

(ii) ANdtice or a Pan of (perations issued under
parts 9 and 228 of title 36 of the Gode of Federal Regul ations
for National Park Systemlands and National Forest Systeml ands
respectively; or

(iii) Awspecial use permt issued by a Federal agency for
the mning or renoval of |ocatable mnerals; or

(iv) ASate or local authority mning or reclanation per-
mt if the surface estate of the mning claimis not in Federal
owner shi p.

43 (FR 3833. 1-6(a)(4)(1993). Aclainant such as appel | ant who seeks a
snal | mner exenption for mning clains |ocated on National Forest |ands
nust have secured approval of a notice or a plan of operations issued under
36 AR Part 228 on or before August 31, 1993. |If the clai nant does not
neet this requirenent for an exenption, mning clains are properly decl ared
abandoned and voi d where no rental has been pai d before the deadl i ne date.
Robert Linbert, 135 IBLA 364 (1996); Ronald E Mlar, 133 IBLA 214 (1995).

h July 2, 1993, appellant filed certificates of exenption for both
years for the clains involved in this appeal and for two other clains, but
inanotice dated July 26, 1993, BLMi nforned appel | ant that additi onal
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requi renents had to be net. 2/ Appellant had not provided infornation
show ng that the clains were under a notice, approved plan of operations,
or special use permt, and the issuing agency had not been identifi ed.

BLM gave appel | ant 30 days fromthe date of receipt of its letter to file
the requested i nformati on and advi sed appel lant of the need to file a $100
fee for each claimif appellant was unabl e to provide the infornation that
woul d qual i fy appel lant for the exenption wthin the tine required.

O August 12, appel | ant provi ded BLM copi es of notices and a pl an
filed wth an agency of the Sate of South Dakota in 1984 that were
still in effect together wth appellant's notices of assessnent work.
The notices of assessnent work were al so sent to the Forest Service's
Dstrict Ranger, who in a letter to appel | ant dated August 26 stated
that appellant did not offer any description of the work so that he was
"unabl e to acknow edge your mining or exploration activity for the snall
mner exenption.” Appellant further described his planin aletter to
the D strict Ranger dated August 28, a copy of which was received by
BLMon Septenber 2. |In response to another |etter fromappel | ant dated
Septentber 13, the Forest Service approved appel lant's plan by letter dated
Novenber 22, 1993.

Appel lant states that "[t]he direct cause of this decisionis the
over| caded work of the Neno Ranger Sation, Deadwood, S. Dek," and that
"[t]he required paperwork was in the hands of the BLMoffice in B llings,
Mbnt ana before the August 3l1st. deadline.” However, we find nothing in
the record that suggests any undue del ay on the part of the Forest Service,
whi ch pronptly responded to all of appellant's submssions. The Forest
Service provided BLMa copy of its approval letter, and in aletter to BLM
dat ed Decenber 29, 1993, stated:

Ve first received a letter fromM. Torvik, August 20, 1993
whi ch included a Notice of Assessnent and a nap of the claim
block. It did not include any information on what work they
planned to do on the clains. | responded wth a letter [dated
August 26] requesting nore infornation on what they planned to
do. W received a letter fromM. Torvik August 28, 1993 stat-
ing that they planned on drilling several holes in the area.

V¢ requested a map of the drill hole locations in order to com
ply wth cultural resources regulations. V¢ received the nap
Septenter 13, 1993. V& then requested public comment on the
proposal (none received.) The approval |etter was sent out
Novenber 22, 1993.

2/ The two other clains were the FS1 (MM 133374(D) and the FS7 (MMC
88206(D)). BLMs July 26 notice stated that records for the FS 7 claim
showed that there were joint owners who were al so required to sign the cer-
tificate of exenption and appel lant notified BLMin his Aug. 9 letter that
the FS 7 claimwas being dropped. A though the certificates of exenption
for the clains inthis appeal included the FS1 claim that cla mwas not
listed in the decision fromwhich the instant appeal is taken.
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Appel lant further states that it had "all plans and permts for
drilling exploration hol es* froma South Dakota state agency. Ve note,
however, that state permts satisfy the requirenent only if the surface
estate of the mning claamis not in Federal ownership. See 43 R
3833.1-6(a)(4)(iv) (1993). These clains are in a National Forest.

Appel lant faults BLMfor accepting "our paynent for filing fees, which
incidental |y they have kept apparently wth the know edge they were goi ng
to deny our clains and the Svall Mners Exenption.” The filing fees were
accepted on August 12 when appel lant filed his notices of assessnent work.

These fees were properly accepted at that tine because even if appel | ant
was not able to obtain approval of a plan to qualify for the exenpti on,
appel lant still had until August 31 to submt the rental fee for each
claim

V¢ are aware that clai nants who were not under notices or plans of
operations were placed in a position in which they had to quickly obtain
themin order to qualify for the snall mner exenption. However, we find
no flexibility in either the statute or inplenenting regul ations that
would allowa clainant additional tine beyond August 31, 1993, to secure
the required authorization. The snall niner exenption was unavail abl e
in such circunstances; the only way to preserve the clains was to pay the
rental fees.

Wiere a mning clainant fails to qualify for a small mner exenption

fromthe rental fee requirenent, failure to pay fees in accordance wth
the Act and regul ations results in a concl usi ve presunption of abandonnent .
lee H and Gldie Rce, 128 IBLA 137, 141 (1994). The Departnent is wth-
out authority to excuse | ack of conpliance wth the rental fee requirenent
of the Act, to extend the tine for conpliance, or to afford any relief from
the statutory consequences. There is no evidence of paynent in the record.

In the absence of rental or exenption, BLMproperly declared the clains
abandoned and voi d.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

T Britt Price
Admini strative Judge

| concur:

C Randall Gant, Jr.
Admini strative Judge
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